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PART 45—COMMERCIAL OPERATOR
CERTIFICATION AND OPERATION
RULES

This revision incorporates into Part 45
of the Civil Air Regulations certain rules
and procediures pertaining to the issu-
ance, renewal, and duration of commer-
cial gperator certificates. The rules wil}
provide the Administrator with informna-
tion pertaining to the management,
control, and finaucial resources of an
applicant for a commercial operator cer-
tificate which are needed to carry out
statutory responsibilities and to make
a sound determination as to the appli-
cant’s ability to conduct operations with
the degree of safety required in the pub-
lic interest.

The Federal Aviation Agency pub-
lishied as & notice of proposed rule mak-
ing (27 FR. 12376 and circulated as
Draft Release No. 62-53. dated Decem-
ber 7, 1962, a proposal 1o amend Part 43
of the Civil Air Regulations with respect
to application and renewal requirements
for ecertification under that pari. In
addition, a major portion of the provi-
sions of the proposal, as it applied to
commercial operators, was published as
8 notice of proposed rule making in the
Feperar ReEcisTER (27 FR. 8356) and set
forth in Draft Release No. 62-39, on Au-
gust 22, 1962, as a revision of Part 42
of the Civil Air Regulations,

It was the stated inteotion of the
Agency to eventually eliminate Part &5
by covering commercial operators of
large aircraft in a revised Part 42 of the
Civil Air Regulations and covering comn-
mercial operators of small aircraft in a
Part 125 iNewl of the Federal Aviation
Regulations. (See 27 FR. 10800 How-
ever, the Agency recodification program
announced in the PEPERAL REGISTER of
November 15, 1951 (26 P.R. 10698, has
now reached a point at which it w1}
soon publish a notice of proposed rule
making combining into one new pari the
operating rules of Parts 40, 41, and 46
and the operating rules for Part 42 that
are adopted by the Agency as a result
of the circulation of Draft Releaze No.
62-39. Similarly, there will be published
in that NPRM a new part combining the
certification rules of Parts 40, &1, £2,
and 46.

A revised Part 42 will be published in
the near future and will incorporate
the subsiance of the rules contained in
this revised Part ¢5. However, it is not
anticipated that revised Part 42 will
become effective until it hes beeh re-
codified as described above. Therefore,
upon the date that the recodifled Parts
40, 41, 42, and 46, and new Part 123,
become effective, Part 45 will be rescing-
ed. This revision while primarily for
the purpose of making final the rules
proposed in Draft Release No. 62-53, re~
states Part 45 completely {for the conven-
ience of the user.

As was stated in Draft Release No.
62-33, the financial stability of persoos
engaged in the carriage of persons and
cargo for compensation or hire has been
of increasing concern to the Congress.
In addition, recent FAa enforcement

actions involving the revocatlon of cer-
tain commercial operator certificates has
revealed deceptive management tech-
niques, coupled with practices of falsi-
fication of required records. Investipa-
tions by the FAA have also revealed that
some persons holding only a commercial
operator certificate have been operating
beyond the scope of their certificate
suthority by conducting interstate
common carriage operations, le., engag-
ing {n air transportation as defined in
the Federal Aviation Act of 1958, even
though the holder of only & commercial
operator certificate is not authorized to
conduct such operations. That comimer-
cial operations under Part 4% constitutes
& significant part of air operations is
shown by the pumhber of operators in
this field. As of the present time there
are 32 commercial operators of large air-
craft certificated under Part 45, having
a total of 48 aircraft, 'These aircraft
range in size from the DC-3 to the
Electra. One operator has a total of 5
aircraft and the others operate from one
to four aircraft.

Draft Release No. 62-53 therefore pro-
posed that applicants for original cer-
tification as a commercial operator, or
tor the renewal of such a certiflcate, be
required to disclose pertinent informa-
tion regarding persons holding manage-
ment positions and other persons con-
trolling or having an ownership interest
in the applicant; that detailed financial
statements be submitted with the appli-
cation. prepared and maintained on an
accrual basis in accordance with gen-
erally accepted accounting vprinciples;
and that applicants submit current in-
formation regarding changes in pertinent
names and addresses, and of material
changes in financial information sub-
mitted. The proposal further reguired
each holder of a commercial operator
certificate to submit a semi-annual
financial report, and to retain copies
of all of its contracts for a period of one
¥year.

In generzl, comments received as a
resuit of circulation of the Draft Release
concurred with the proposal's require-
ments with relation to disclosure of
ownership, mansgement personnel, and
associaled business enterprises. The
purpose of this information, in general,
is to make known the person or persons
to whom a certificate is issued and to
prevent the use of mere business names
or corporate devices to obtain certificates
when not otherwise justified.

Certain of the comments received
objected to the proposal on the ground
that, while there is a relstionship be-
tween financial status and safety, the

commentators did not believe it to be
as direct or conclusive as shown in the
proposal. ‘The comments, in effect, ques-
tion the need for the financial informa-
tion, and the power of the Administra-
tor to require it, and have pointed to
the burden involved In furnishing it.
The information is needed in order to
determine whether the finanecial con-
dition of the operator is conducive to
observation by it of the wvarious air
safety requireaents, some of which
unavoi "ahbiv considerable ex-
pense. The link beiween poor financial
condition of an aeronautical enterprise
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and a poor safety record was recognized
early and was one of the factors which
led to enactment of the Civil Aeronau-
tics Act of 1933. Recent accident in-
vestigations have strongly confirmed the
continuing existence of this nexus.
‘While the establishment of salety
requirements and inspection and en-
forcement of safety requirements by
this Ageney is indeed the main line of
defense against aceidents, this history
demonstrates that effective accident
prevention further requires that enter-
prises engaged in commercial operation
of zircraft not be in a financial con-
dition which induces them to seek cost
savings in the field of air¢raft main-
tenance and other air safety require-
ments. Recent legislation has clarified
the responsibility of the Civil Aeronau-
ties Board for policing the continuing
financial fitness of supplemental air
carriers. It is clear that the Adminis-
trator has statutory responsibility to
determine all aspects of an applicant's
ability to conduct safe operation. In
addition, the financial fitness of com-
mercial operatots which are not “alr
carriers” is not subject to scrutiny by
any other Federal agency with respect
to safety. The Agency must exercise
its powers in this respect, in order to
carry out the mandate to provide ade-
quately for safety in air commerce. The
resulting burden on the operators and the
Agency is therefore unavoidable,

It was not the intent of Draft Re-
lease No. 62-53, nor is it the intent of
this rule, to indicate that financial
ability is conelusive as to whether an
applicant can or cannot conduct safe
operations. Financial status is but one
of the important considerations enter-
ing into such 8 determipation. Other
elements such as equipment, skill, and
experience are equally or more impor-
tant. The important point is that
under present procedures, the Adminis-
trator does not have sufficient detailed
and reliable informsation pertaining to
the management, ¢control, and financiai
status of commercial operators to be able
to carry out his statutory responsibilities
and make a sound determination re-
garding an applicant’s ability to conduct
operations with the degree of safety re-
quired in the public interest.

Some of the proposals contained in
Draft Relesse 62-53 have leen revised
&5 & result of comments received. The
majority of these revisions involve
minor changes in ianguage or phrase-
ology and do not affect the intent or
substance of the final rule. Those
changes which do affect substance do not
impose any additional burden.

In revised §45.4 (45.3(0)(3) in the
Draft Release) the requirement that
financial statements submitted with an
application relate to a date at least 45
days prior to the date of application,
has been extended to 60 days. Revised
§45.4(a)(4) (45.3(b)(3) (iv) in the Draft
Release) has been revised to require an
itemization of claims in litigation against
the applicant rather than of ocutstand-
ing judgments against it. sinsa judg-
ments would, under ordinary accounting
practices, be set forth as liabilities. Re-
vised § 45.4(a}(3) (453(D) () (iiD) in the
Draft Release) has been restated so as



to require the reporting.of only those
liabilities that are overdue. Revised
$ 45.5¢b) (2}, which suthorizes denial of
a certificate based on past employment of
certain persons with carriers whose cer-
tificates has been revoked, has been
amended s0 as to apply only to persons
whose employment contributed mate-
rially to the reasons for which thaft cer-
tificate was revoked. Revised §45.8
(§ 45.10 in the Draft Release) requires
each holder of a commercial operator
certificate to retain, for one year, a copy
of each contract under which it provides
services as a commercial operator.
Several of the comments received indi-
cate that many such contracts are oral
and not reduced to writing. Therefore,
in order that some record may be made
of these oral contracts, language has
been inserted to require the retention,
for the same period, of a memorandum
stating the elements of each such
contract.

The regulation as issued expressly pro-
vides for waiver by the Administrator
of submission of any part of the required
financial information in individual cases.
This authority, of course, will be exer-
cised only where there is no doubt at
that time of the continuing financial
fitness of the operator. Several opera-
tors stated In their comments that the
regulation should be amended to provide
confidential treatment of certaln infor-
mation required to be disclosed in appli-
cations or reports. Such an amendment
is not required as the Administrator may
at any time and upon request, treat
that information as confidential, under
section 1104 of the FPederal Aviation Act
of 1958,

Interested persons have been afforded
an opportunity to participate in the
making of this regulation and due con-
sideration has heen given to all relevant
matter presented.

In consideration of the foregoing, Part
45 of the Civil Air Regulations is amend-
ed as hereinafter set forth, effective May
1, 1963.

Issued in Washington, D.C., on Febru-
ary 21, 1963.
N. E. HALABY,
Administrator.
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45.10

§ 45.1

The provisions of this part shall be
applicable to citizens of the United
States engaging in the carriage in air
commerce of goods or passengers for
compensation or hire, unless such car-
riage is conducted under the provisions

Applicability of part.

of an air carrler operating certificate is-
sued by the Administrator. For the pur-
pose of this part, student instruction,
banner towing, crop dusting, seeding,
and similar operations shall not he con-
sidered as the carriage of goods or per-
sons for compensation or hire’

§ 45.2 Certificate required.

No person subiject to the provisions of
this part shall engage in air commerce
using airceraft of more than 12,500
pounds maximum certificated take-oi
weight until he has obtained from the
Administrator a commercial operator
certificate: Provided, That no person
holding an air carrier operating certifi-
cate authorizing him to operate such air-
craft shall be required to obtain or be
eligible for any commercial operator cer-
tificate unless he holds only an =ir car-
rier operating certificate 1ssued pursuant
to Part 43 of this subchapter and carries
or intends to carry passengers for com-
pensation or hire as a common carrier
between any two points within a State
with the frequency set forth in
§ 45.5(a) (D).

§ 45.3 Application for original certifica-
tion and renewal of certificates.

{a)} An application for the original is-
suance or renewal of a commercial op-
erator certificate is mad: on an FAA
application form which may be obtained
at any FAA Air Carrier District Ofiice
and is submitted at least 60 days before
the date of intended operations, or be-
fore the expiration date of the certificate
in the case of an application for renewal,
to the FAA Air Carrier District Office in
whose area the applicant proposes to
establish, or has established, his prin-
cipal base of operations.

(b} The applicant shall submit with
the application a signed statement show-
ing:
(1) If the applicant is a corporation:
(1) The names and addresses of all
stockholders, and the amount of stock
held by each, and, in the event such
stockholders are not the sole beneficial
owners of .the stock, the names and ad-
dresses of the beneficial owners thereof,;

(ii) The names and addresses of all
directors, officers, and those persons
employed or who will be employed in the
management positions described in § 456.5
(k) (2): and

(iii) The names and addresses of all
persons direcily or indirectly controlling
or controlled by the applicant, and all
persons under direct or indirect common
control with the applicant,

(2} If the applicant is not a corpora-
tion:

(i) The names and addresses of all
persons having a financial interest in
the business and the nature and extent of
such interest; and

(ii) The names and addresses of all
persons who will be employed in the
management positions desecribed in § 45.5
by (2.

(3) The financiel
forth in § 45.4.

information set

* Under circumstances where it s doubtful
whether the operations are for “compensa-
tion or hire,” the test to be applied is whether
the alr carrlage is merely Incidental to the
operator’s other business or 15, fn and of
itself, a major enterprice for profit.
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(4) The nature and scope of its in-
tended operation including the name
and address of each person, if any, with
whom the applicant has a contraet to
provide services as a commercial operator
and the scope, nature, date, and doration
of each such contract.

(¢) An applicant for, or the holder of,
a commercial operator's certificate shall
notify the Administrator within 10 days
after the occurrance of any of the
following:

(1) A change in the persons, or the
names and addresses of the persolis, sub-
mitted to the Administrator under para-
graph (k) (1) or (2) of this section; or

(2) A change in the financial ipforma-
tion submitted to the Administrator
under § 45.4 occurring while the appli-
cation for certification issuance or re-
newal is pending before the FAA, which
would make the applicant’'s financial
situation substantially less favorable
than originally reported.

§45.4 Financial information required
for original certification or renewal.

{(a} The following is the financial in-
formation required to be submitted,
under § 45.8(b) (3), by each applicant for
the original issuance or renewsl of a
certificate under this part:

(1) A Balance Sheet which shows
assets, liabilities, and net worth, as of
a date not exceeding 60 days before
the date of application.

(2) In the case of an apnlication for
renewal, a Profit and Loss Statement for
a fiscal year ending at a date not more
than 60 days before the date of the
application, with separation of items
relating fo applicant's commercial oper-
ator activities from his pther business
activities. The applicant shall submit
in support of the operating income shown
on the profit and loss statement a list-
ing and brief description of the nature
and scope of the commercial operator
contracts which gave rise to the operat-
ing income shown, including the names
of the contracting parties and the date
and duration of each such confract.
However, if the applicant’s regular fiscal
year for income tax purposes ends on a
date more than 60 days before the date
of application, the applicant may submit
a Profit and Loss Statement covering
such normal fiscal year, plus a supple-
mentary Profit and Loss Statement for
the period from the end of the regular
fiscal year to a date not more than &0
days befure the date of application.

(3) An itemization of over-due lia-
bilities showing amounts, names ahd
addresses of creditors, description of in-
debtedness, and due date of obligations.

(4) An itemization of claims in liti-
gation against the applicant showing the
amounts claimed, the names and address
of the claimants, and a description of the
claims.

(5) A detailed analysis covering the
first 3 months of the proposed operation
subsequent fo the possible issuance or
renewal of the certificate applied for
which shows;

1) Estimated amount and source of
both operating and non-operating reve-
nue, including identification of all pres-
ently existing and anticipated income
producing contracts and estimated reve-
nue per mile or hour of operation by air-
craft type;

(i1) Estimated amount of operating
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and nonoperating expenses by expense
objective classification: and

il Estimated profit or loss.

61 An estimate of the cash that will
be needed during the first 3 months of
the proposed operation after the possibie
issuance or renewal date of the certifi-
cate applied for to cover:

1i1 Acquisitioni of properiy and equip-
ment,

iy Retirement of debt.

11i1' Additional working capital.

1iv) Operations :losses! .

ivr Other rexplain}.

1Ty An estimate of the cash that will
be available from the following sources
during the first 3 months of the proposed
operation after the possible issuanee or
renewal of the certificate applied for
which shows:

{i) Sale of property or flight equip-~
ment,

iy New debt,

(ilir New equity,

1ivy Working capital reduction,

vy Operations (profitsy |

1vi+ Depreciation and amortization

tvily Qther (explaind.

(8" Such other financial information
as may be required by the Administrator
to enable him to determine that the ap-
plicant has sufficient financial resources
to conduct its operations with the degree
of safety required in the public interest.

by All financial statements filed with
the FAA under this part shall be based
on accounts prepared and maintained
on an accrual basis in accordance with
generally accepted accounting principles
applied on a2 consistent basis. and shall
contain the name and address of the ap-
plicant’s public accounting firm. if any.
£ 45.5

1a' A commercial operator certificate
is issued to an applicant if the Adminis-
trator after investigation. including such
verification of financial and other infor-
mation submitted as may be Decessary,
finds that the applicant is properly and
adequately equinpped and able to conduct
a safe operation in accordance with:

t1) The provisions of Part 42 of this
subchapter: or

12)» The provisions of Part 40 of (ex-
cept §§40.1, 40.10 and 40.12 through
40.17) this subchapter or such other re-
quirements as the Administrator finds
necessary to provide an appropriate levet
of safety for the gperation, if the appli-
cent carries or intends to carry pas-
sengers for compensation or hire between
two peints entirely within a state with at
least the following frequency—

(iy Two flights. or ohe round trip, a
week on the same day or days of the week
for any eight or more weeks in any 90
consecutive days; or

(ii) A total of 36 or more Aights, or
18 or more round trips, in any 90 con-
secutive days.

(b) The Administrator may deny an
application for a commercial overator
certificate if he finds:

{1) That an air carrier, or commercial
operator, certificate previously issued to
the applicant hes been revoked,

(2) That a person who was emplosed
in 8 management position similiar to
any of those listed in subdivision () to
(v) of this subparagraph with (or has
exercised control with respect to) any

Issnance of operating certificate.

operator whose air carrier or commerclal
operator certificate has been revoked. will
be emploved in any of those positions
or a s:milar position (or will be in con-
tro. of or have substantial ownership
interest in the applicant) and that the
person’s employment or control con-
tributed materially to the reasons for
which that certificate was revoked:

iy General manager,

(ii> Director of Operations,

(iii* Director of Maintenance and
Airworthiness,

(iv) Chief pilot,

iv1 Chief inspector of quality control.

13y That for financial or other reasons
the applicant is not properly and ade-
quately equipped or able to conduct a
safe operation in accordance with para-
sraph (&) of this section,

§ 15.6 Duration of certificate.

(a' A commercial operator certificate
issued or renewed under this Part shall
remain in effeet for a8 period of one year,
unless sooner surrendered, revoked, or
otherwise terminated by order of the
Administrator. Upon suspension, revo-
cation or other termination, it shall be
returned to the Administrator.

(bY A commercial operator certificate
issued or renewed under this part may
be suspended or revoked by the Admin-
tstrator for any cause which, at the time
of suspension or revocation, would have
been grounds for denying the holder
of such certificate an application for a
like certificate; or for any other cause
which is grounds for suspension or revo-
cation under section 605 of the Federal
Aviation Act of 1958.

§ 45.7 Sapplemental periodic financial
repori.

{a) Each holder of a commercial op-
erator certificate shall, within 45 days
after his certificate has been in effect
for 4 months after the date of its origi-
nal issuance, or renewal, under this re-
vised part, submit & signed financial
statement to the FAA which shows profit
and loss for:

(1} The 4 month period after the date
the certificate was issued or renewed,
as the case may be; and

(2)» The period immediately preceding
the date of certificate issuance or re-
newal which was not covered by the pre-
ceding financial statement filed under
§45.31b) <3).

ib) The applicant shall submit in sup-
port of the operating income shown onh
the Profit and Loss Statement required
by paragraph (a) of this section a list-
ing and brief description of the nature
and scope of the contracts which gave
rise to the operating income shown, in-
cluding the mames of the contracting
parties, the date and duration of each
such contract; and shall submit all of
the other information required for
original issuance of a certiificate under
§45.3(b) (3).

§ 43.8 Waivers of financial inform.ation.

Upon application of an operator filed
at least 30 days before a renewal appli-
cation or supplemental! periodic finan-
cial report is due, an authorized repre-
sentative of the Administrator may
waive submission of the financial infor-
mation required in the application or
or report, in whole or in part, if he finds,
based on information as to the operator’s
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financial standing, management, and
iype of operations, that the submission
is not required in the public interest.
Filing of an application does not auto-
matically extend the time for submission
of the information.

£45.9 Retention of contracts and
amendments thereto.

Each holder of a comunercial operator
ce-lificate shall retain a copy of each
contract under which it provides services
as a commercial operator, or in the case
of oralcontracts, 8 memorandum stating
the elements of each such contract, and
of each amendment to such a contract,
for a period of one year after the date
of the execution of that contract or
change.

§ 45.10 Inspection authorisy.

An authorized representative of the
Administrator shall be permitted at any
time and place to make inspections or
examinations (including inspections and
examinations of financial books and
records) to determine an operator's com-
pliance with the requirements of the
Federal Aviation Act of 1958, as amend-
ed, the Civil Air Regulations, the pro-
visions of the operator’s operating certifi-
cate, and the operations specifications,
or to determine the operator's eligibility
to continue to hold a certificate.

§ 45.11 Operating rules,

(a) Except as provided in paragraph
(b) of this section, all persons subject
to the provisions of this part shall, in
the conduct of operations subject here-
to, comply with the operating require-
ments of Part 42 of this subchapter, as
heretofore or hereafter amended. Oper-
ating requirements shall be deemed to
include requirements relating to aircraft
and equipment. maintenance, fight
erew, flight time limitations, flight oper-
ation, aircraft operating limitations, and
related record-keeping =and reporting
requirements.

(b} Persons subject to the provisions
of this part who conduct common carrier
operations subject hereto in aircraft of
more than 12,500 pounds maximum cer-
tificated take-off weight earrying pas-
sengers between points entirely within
& State with the frequency described in
§ 45.542) (2} shall, in the conduct of
all passenger operations between such
points, comply with the requirements of
Part 40 of this subchapter, as heretofore
or hereafter smended, except §§40.1,
40.10, and 4012 through 40.17, or with
such other operating requirements as
the Administrator finds will provide
an appropriate level of safety for the
operaticn,

§ 15.12 Certificate rules.

The certificate rules prescribed in
§5 425 through 42.9 of this subchapter
shall be applicable to commercial opera-
tor certificates, except that for those
persons complying with the certification
requirements of Part 40 of this subchap-
ter, §§40.11, and 40.18 shall apply in
lieu of § 42.5.

Norte: The reporting and’or record-keep-
ing requirements contalned hereln have
been approved by the Bureau of the Budget
in accordance with the Federal Reports Act
of 1942,

[F.R. Doc. 63-2165; Filed, Feb. 28. 1963;
8:46 am]



